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Type of Report: Decision Required 
 
 
Pursuant to Section 83(5) of the Local Government Act 1999, the Chief Executive Officer indicates 
that the matter contained in this report may, if the Council so determines, be considered in confidence 
pursuant to Section 90(2) of the Local Government Act 1999 on the basis that the information 
contained in the attached report is information of the nature specified in subsections 90(3)(d) being 
commercial information of a confidential nature the disclosure of which could reasonably expected to 
prejudice the commercial position of the person who supplied the information or that would confer a 
commercial advantage on a third party and that would, on balance, be contrary to the public interest.  
 
 
Pursuant to s90(3)(d) 
 
Pursuant to section 90(2) of the Local Government Act 1999 the Council orders that all members of 
the public except the Chief Executive Officer, Kiki Magro, the General Manager, Heather Barclay, the 
Manager Finance, Gary Lewis and the Protocol, Compliance & Governance Officer, Deb Bria be 
excluded from attendance at the meeting for the report on Walkerville Sports Club – Financial Issues. 
 
The Council is satisfied that, pursuant to section 90(3)(d) of the Act, the information to be 
received, discussed or considered in relation to this Agenda Item is information that is commercial 
information of a confidential nature the disclosure of which could reasonably expected to prejudice 
the commercial position of the person who supplied the information or that would confer a 
commercial advantage on a third party and that would, on balance, be contrary to the public interest.  
 
The Council is satisfied that the principle that the meeting be conducted in a place open to the 
public has been outweighed in the circumstances because the matter may prejudice the commercial 
position of the person who supplied the information. 
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Recommendation (Confidential) 
 
1. Council accept the Walkerville Sports Club’s request for financial assistance, including: 

 
a. a waiver of the Club’s Loan debt. in the amount of $9,448.38 (being 50% of the current Loan 

debt outstanding); and 
 
b. a 50% rebate on the Club’s Loan repayments for the next two years in the amount of 

$6,298.92pa. 
 

2. The WSC be required to pay Council any remaining overdue amounts (as follows), within 2016/17. 
 
• Outstanding repayments on Loan 70  $ 9,448.38 
• Outstanding Asset insurance    $ 3,036.57 
• Oustanding Service fees   $ 2,200.04 
• Outstanding Lease fee   $    289.85 
• Outstanding Re-cert safety charge  $    293.93 
 

3. That Administration write to the Walkerville Sport’s Club advising them of Council’s decision. 
 

4. This matter be referred to Budget Review 2, as an additional operating cost (being a total 
$15,747.30) 

 
 
Recommendation (Public) 
 
Pursuant to s.91(7) 
 
That having considered the Agenda Item “Walkerville Sports Club – Financial Issues” in confidence 
under section 90(2) and (3)(d) of the Local Government Act 1999, the Council, pursuant to section 
91(7) of that Act orders that  the  report entitled “Walkerville Sports Club – Financial Hardship Claim” 
relevant to this Agenda Item be retained in confidence until such time as the subject matter of the 
report has been resolved (excepting that Council authorises the release of the minutes to substantive 
party/parties to enable enactment of the resolution) and that pursuant to Section 91(9)(c) of the Local 
Government Act 1999 the Council delegates to the Chief Executive Officer the review and power to 
revoke this Order. 
 
and 
 
That Council resolves to end its confidential deliberations pursuant to Section 90(2) of the Local 
Government Act 1999 Council and re-admit the public.  
 
 
Summary  
 
The Walkerville Sports Club (“the WSC”) has written to Council requesting financial assistance in 
respect of losses it says are due to the WSC, during the time irrigation and drainage repair and 
replacement works (“the works”) at the Walkerville Oval (“the oval”) were carried out by Council in 
early 2016, and in late 2015. 
 
This report presents and attaches the claim by the WSC, analyses its merits and provides options for 
Council to consider in the circumstances. The Administration’s recommendation is for Council to 
pursue a negotiated outcome with the Club which recognises the current position of ‘flux’ and short 
term tenure offered at this stage to the WSC, on the basis of the potential redevelopments works 
associated with any Oval Precinct Up-Grade. 
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Background 
 
The oval is one of Council’s most important community land assets. It is utilised by a number of 
stakeholders including the WSC (as lessee) and its affiliates (as sublessees), St Andrews Primary 
School, the Walkerville Primary School and members of the public.  
 
It is a heavily utilised asset and its general condition has suffered as a result from time to time. On 
that basis and in collaboration with the WSC, Council embarked upon a capital program in 2015 and 
early 2016 of repairing and upgrading the drainage and irrigation systems. The works were primarily 
carried out in late 2015 and March 2016 between seasons in order to minimise the impact on 
stakeholders’ use of the oval. Notwithstanding those efforts, there were interruptions to the use of the 
oval in March and April 2016 as the oval required several weeks of rest and recuperation. 
 
The WSC wrote to the Administration on 29 September 2016 setting out financial hardships that it 
says have been caused by the works together with various proposals for compensation. A copy of the 
letter and its attachments is attached to this report and marked “Attachment A”. The WSC has stated 
that its losses suffered by its clubs equate to approximately $38,000.  
 
Discussion/Issues for Consideration 
 
The first issue to consider is whether the claim has merit i.e. is Council in fact liable for the losses 
suffered by the WSC? The second issue to consider is whether Council is amenable to compensating 
the Club in any or all of the ways suggested by the Club (or at all) taking into account its assessment 
of likely liability. 
 
This report does not constitute legal advice and is provided by way of guidance only. Depending on 
how Council proceeds, it may be necessary to obtain legal advice in respect of these issues. 
 
Liability  
 
There are two potential causes of action the WSC could bring against Council. 
 
Breach of Contract (i.e. the Lease) 
 
There is a threshold issue which needs to be resolved before assessing this cause of action in that 
the status of the current lease is unclear. There have been ongoing lease negotiations for a number of 
years although nothing formal has been executed. The last document fully executed by the parties is 
dated 6 October 2000 and expired on 31 December 2005 (“the Lease”). 
 
There is no holding over clause within that document. This means that the ordinary presumption that 
the WSC is holding over does not apply. Having said that, there is clearly a tenancy on foot and the 
Court may consider that the WSC is on 12 monthly periodic lease (as the rent is paid annually) on the 
terms of the Lease. A copy of the Lease is attached to this report and marked “Attachment B”. 
 
Assuming that the terms of the Lease are on foot, the WSC may allege that the works constitute a 
breach of the Council’s common law covenant to permit the WSC quiet enjoyment of the oval, which 
is codified in clause 24 of the Lease that states: 
 

“The Lessor hereby agrees with the Lessee that subject to this agreement the Lessee keeping 
observing and performing all and every term and condition herein contained and on the part 
and behalf of the Lessee to be observed and performed and kept according to the true intent 
and meaning of these presents may lawfully and quietly have hold and enjoy the demised 
premises for and during the said term for the purposes of providing and using the buildings 
and other facilities hereinbefore mentioned for the recreation and enjoyment of the Lessee and 
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others but subject as aforesaid without interruption or disturbance by the Lessor or any person 
claiming through or under the Lessor.”  

 
While the drafting is no longer commonplace, the general obligation on Council to allow the Club quiet 
enjoyment of the oval is a fundamental element of leasehold interests. It is arguable that the works 
have infringed upon the Club’s rights in breach of this obligation.  
 
That argument, however, is countered by the fact that the works are capital in nature and have been 
carried out for the long-term benefit of the asset and the Club, in collaboration with the Club. 
Furthermore, it is generally accepted that landlords have an obligation to maintain the structural 
integrity of leased premises and this project arguably falls within that ambit. 
 
A successful claim for breach of quiet enjoyment usually arises in circumstances where a landlord has 
taken unjustified and / or unilateral action, without the notice or consent of the tenant, in a manner 
which interrupts, disturbs and / or prevents the tenant from accessing its premises. On balance, it 
would appear unlikely that the Club could maintain this cause of action against Council. 
 
Compensation pursuant to the Retail & Commercial Leases Act 1995 (SA) (“the Leases Act”) 
 
The second cause of action available to the Club arises under the Leases Act. There is a threshold 
issue with this claim in determining whether the Lease is considered a retail lease for the purposes of 
the Leases Act. To paraphrase the Act, a retail lease is said to include a premises that offers goods 
and services to the public. It is likely that the business of the Club would fall within that definition. 
 
On that basis, it may be open to the Club to assert that it should be compensated pursuant to section 
38 of the Leases Act, which states (with relevant portions highlighted): 

38—Lessee to be compensated for disturbance  

        (1)         A retail shop lease is taken to provide that if the lessor—  

            (a)         inhibits access of the lessee to the shop in a substantial manner; or  

            (b)         takes action that would inhibit or alter, to a substantial extent, the flow of customers to 
the shop; or  

            (c)         unreasonably takes action that causes significant disruption of, or has a significant 
adverse effect on, trading of the lessee in the shop; or  

            (d)         fails to take all reasonable steps to prevent or put a stop to anything attributable to 
causes within the lessor's control that causes significant disruption of, or which has a significant 
adverse effect on, trading of the lessee in the shop; or  

            (e)         fails to rectify any breakdown of plant or equipment under the lessor's care or 
maintenance; or  

            (f)         in the case of a shop within a retail shopping centre—fails to clean, maintain or repair 
the retail shopping centre (including common areas),  

and the lessor does not rectify the matter as soon as reasonably practicable after being requested in 
writing by the lessee to do so, the lessor is liable to pay the lessee reasonable compensation for loss or 
damage (other than nominal damage) suffered by the lessee as a consequence.  
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        (2)         In determining whether a lessor has acted unreasonably for the purposes of 
subsection (1)(c), due consideration is to be given to whether the lessor has acted in accordance with 
recognised shopping centre management practices.  

        (3)         A retail shop lease may include a provision preventing or limiting a claim for 
compensation under the provisions implied by this section in respect of a particular occurrence if the 
likelihood of the occurrence was specifically drawn to the attention of the lessee in writing before the 
lease was entered into.  

Note—  

A disclosure statement is an appropriate means of specifically drawing the attention of the lessee to 
the likelihood of an occurrence.  

        (4)         The provisions implied by this section do not apply to any action taken by the lessor—  

            (a)         as a reasonable response to an emergency situation; or  

            (b)         in compliance with a duty imposed by or under an Act or resulting from a requirement 
imposed by a public or local authority acting under the authority of an Act.  

There are a number of criteria which the Club need to prove before Council is liable for compensation 
under this section of the Act. Where relevant, they are addressed in turn with comments in brackets. 
 
Assuming that s.38 of the Leases Act does apply and further assuming that the definition of ‘shop’ is 
broad enough to include the Club and oval; then Council must have either: 
 
• inhibited access of the lessee to the shop in a substantial manner (the Club can demonstrate 

that the works caused several weeks disruption to the use of the oval) 
 
• takes action that would inhibit or alter, to a substantial extent, the flow of customers to the shop 

(this is more relevant to shopping centres and will be difficult to prove in this context); 
 
• unreasonably takes action that causes significant disruption of, or has a significant adverse 

effect on, trading of the lessee in the shop (it will be difficult for the Club to establish that the 
works constitute unreasonable action, for the reasons set out above); 

 
• fails to take all reasonable steps to prevent or put a stop to anything attributable to causes 

within the lessor's control that causes significant disruption of, or which has a significant 
adverse effect on, trading of the lessee in the shop (again, the Club will have difficulty proving 
that Council’s efforts to reduce any effect on its trading do not constitute it taking all reasonable 
steps) 

 
In light of the above, the Club may be able to establish the first dot point, in which case it must then 
establish the following: 
 
• the lessor does not rectify the matter as soon as being requested in writing by the lessee to do 

so 
 
If the works constituted an action that inhibited access of the lessee to the oval, Council was not 
requested in writing to rectify the matter. In fact, the Club and the Administration were in regular 
contact regarding the rest and recuperation period at the oval. No formal request to rectify the matter 
by granting access to the oval was made.  
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Even if that could be established, the Club would have difficulty then establishing that Council did not 
rectify the matter as soon as reasonably practicable after that request. The fact remains that Council 
did everything within its control to ensure the oval was ready for use as soon as possible.  
 
Assuming that the Club could satisfy each of the above criteria, there is a question of what constitutes 
reasonable compensation. That is a subjective matter and may not necessarily equate to the amount 
claimed by the Club. The Court may take any number of circumstances into account (such as the 
significant investment in the oval by Council) and determine that the Council is liable for a lesser 
amount. 
 
On balance, it appears that the Club would have a difficult task making out a claim against Council 
pursuant to section 38 of the Leases Act. 
 
Summary 
 
If the Club does elect to initiate proceedings, Council should be aware of the cost of defending those 
proceedings. As the claim is for approximately $38,000, it would be heard in the Magistrates Court of 
South Australia. A matter that runs to a 3 day trial (for example) may cost anywhere in the order of 
$50,000 - $100,000 in legal fees. The unsuccessful party is then liable for at least a portion of the 
other party’s costs.  
 
The alternative approach for the Club is to initiate mediation proceedings before the Small Business 
Commissioner. That is a less costly exercise but will still generate legal fees in the order of $5,000 - 
$10,000 if Council engages legal representation (which would be advisable). 
 
In any event, prosecuting a claim of this size is cost prohibitive for both parties and the most sensible 
outcome would be a negotiated resolution. 
 
Prior to presenting options for consideration, it is important to understand the current position of the 
WSC outstandings and Loan and Lease Payments. 
 

Charges per year are; 
Twice yearly payments on Loan No. 70 of   $ 6,928.92 
Annual Lease Fee of      $    289.85 
 
Loan 
Current balance outstanding Loan 70  $84,864.76 
(** Noting payments in arrears, below) 
 
Overdue 
Outstanding repayments on Loan 70   $18,896.76 
Outstanding Asset insurance     $ 3,036.57 
Oustanding Service fees    $ 2,200.04 
Outstanding Lease fee    $    289.85 
Outstanding Re-cert safety charge   $    293.93 

  
**Note, the loan that the WSC have is a back to back with the LGFA. This is fixed at 6.49% so 
the Council is obliged to pay 6.49% to LGFA regardless of what happens with the Sports Club 
loan. 

 
Options for Consideration 
 
Option 1 
 
Council accept the Club’s first option being a cash payment for 80% of its alleged losses in the 
amount of $31,000. 
 
Option 2 
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Council accept the Club’s second option being two cash payments over 2 years in the amount of 
$15,500 per annum equating to 80% of its alleged losses. 
 
Option 3 
 
Council accept the Club’s third option being to: 
 
• waive the Club’s existing debt to Council in the amount of $14,832.15 (**Noting the actual 

amount of outstanding loan debt is actually $18,896.76); and 
 

• provide a 50% rebate on the Club’s rent for the next two years in the amount of $6,298.92 
(**Noting the request is actually to reduce the loan repayments not rent) 

 
representing a total package of debt waiver and reduced lease fees of $27,832.15. 
 
Option 4 
 
Council accept the club’s claim for financial hardship assistance on terms acceptable to Council. 
 
Option 5 
 
Council reject the Club’s claim for financial hardship assistance. 
  
Analysis of Options 
 
On the basis that Council’s liability for the Club’s claim is contestable and would be difficult for the 
Club to prosecute, the decision for Council is a strategic one. For example, it is open to Council to 
simply reject the Club’s claim outright. Such action, however, is likely to have a negative impact on 
the long term relationship between Council and the Club. 
 
Similarly, it is open to Council to accept the Club’s first option of a full cash payment in the amount of 
$31,000. That does not, however, reflect Council’s probable liability for the Club’s alleged losses and 
is unreasonable in circumstances where Council has significantly invested in the capital infrastructure 
at the oval. 
 
Option 3 or 4 contemplates a negotiated outcome. Elected Members will recall that Council has 
recently resolved to offer the Club a short term lease over the clubrooms and a licence over the oval. 
The terms of that new arrangement are integral to the forward planning and ongoing management of 
the oval. Option 3 or 4 allows Council to incorporate a negotiated solution into that arrangement, on 
the basis that the WSC will operate under s short term tenure while/until the Oval masterplan / future 
development is determined. 
 
On this basis it is recommended that Council consider a negotiated outcome incorporating Option 3 or 
variation thereof (Option 4). 
 
 
Financial Implications 
 
Options 1 and 2 contemplate financial outlay by Council and will need to be catered for in upcoming 
budgets. Option 3 contemplates a debt write off and reduction in income over two years. Option 4 
may contemplate either of those outcomes and Option 5 will represent no financial outlay for Council 
although it should be noted that there may arise costs associated with litigation, should the Club elect 
to issue proceedings against Council. 
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Community Implications 
 
The WSC and its affiliates are important stakeholders in the oval and the wider community and 
Council should consider the potential implications of any action taken in this matter. 
 
Governance Implications 
 
There are no specific governance implications arising out of Council’s decision in relation to this 
matter although if the matter proceeds to litigation, external solicitors will need to be engaged. 
 
Preferred Option & Reasoning 
 
Option 3 or 4 
 
The Administration recommends Option 3 or 4 as they can be incorporated /contextual with new and 
short term leasing and licensing arrangement with the Club, potentially paving the way for a positive 
and sustainable partnership moving forward. 
 
Attachments 
 
Attachment A WSC letter to Administration dated 29 September 2016 with attachments 
Attachment B Lease between the Club and Council dated 6 October 2016 
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