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Pursuant to Section 83(5) of the Local Government Act 1999, the Chief Executive Officer indicates that 
the matter contained in this report may, if the Council so determines, be considered in confidence 
pursuant to Section 90(2) of the Local Government Act 1999 on the basis that the information contained 
in the attached report is information of the nature specified in subsections 90(3)(k) of the Act being 
tenders for the provision of services and the carrying out of works as it applies to Council’s waste 
disposal contract. 
 
Recommendation (Public) 
 
 
Pursuant to s90 (3) (k) 
 
Pursuant to section 90(2) of the Local Government Act 1999 the Council orders that all members 
o f  t h e  public except, Chief Executive Officer Kiki Cristol, Group Manager Corporate & Strategic 
Projects Scott Reardon, Group Manager Planning, Environment, Regulatory & Customer Service 
Joshua Bowen, Group Manager Assets & Infrastructure Ben Clark, Manager Community Development 
& Engagement Fiona Deckert, Communications & Marketing Manager Sarah Spencer and Council 
Secretariat Danielle Edwards,  be  excluded  from  attendance  at  the meeting for Agenda Item 19.1 
Deed of Novation – Waste Contract. 
 
The Council is satisfied that, pursuant to section 90(3)(k) of the Act, the information to be received, 
discussed or considered in relation to this Agenda Item are tenders for the provision of services and 
the carrying out of works as it applies to Council’s waste disposal contract. 
 
The Council is satisfied that the need for the meeting to be conducted in a place open to the public 
has been outweighed in the circumstances because the information to be disclosed and discussed 
is commercial in confidence. 
 

Item No: 19.1 
 
Date: 15 November 2021 
 
Attachment: A - F 
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Recommendation (Confidential) 
 

1. That Council enters into the Deed of Novation as set out in Attachment A (subject to any minor 
amendments agreed by the Council’s CEO to complete the document) with Pelican Asset Co 
Pty Ltd ACN 651 535 401 as trustee for the Pelican Asset Trust.   

 
2. That the CEO is delegated authority to complete and execute the Deed of Novation on behalf 

of the Council. 
 
Recommendation (Public) 
 
Pursuant to s.91(7) 

 
That having considered Agenda Item 19.1 Deed of Novation – Waste Contract in  confidence under 
section 90(2) and (3)(k) of the Local Government Act 1999, the Council, pursuant to section 91(7) of 
the Act orders that the report, attachments and minutes relative to this Agenda Item be retained in 
confidence for a period of 12 months after the contract has been signed and Council authorises the 
release of the minutes to substantive party/parties to enable enactment of the resolution and that 
pursuant to Section 91(9)(c) of the Local Government Act 1999 the Council delegates to the Chief 
Executive Officer the power to review and revoke this Order. 
 
and 
 
That Council resolves to end its confidential deliberations pursuant to Section 90(2) of the Local 
Government Act 1999 and re-admit the public.  
 
 
Summary  
 
The purpose of this report is to update the Council regarding the acquisition of Integrated Waste 
Services (IWS) by First Sentier Investors and the associated implications that the acquisition has on 
the Council’s current contract with IWS for the receipt and processing of residual waste and green 
organics entered into July 2021 (the 2021 Waste Contract or the Original Contract).  
 
Administration is also seeking approval for the novation of the 2021 Waste Contract to Pelican Asset 
Co Pty Ltd ACN 651 535 401 as trustee for the Pelican Asset Trust (Pelican). 
 
Background 
 
In mid-2021, the Council restructured and extended its contractual relationship with IWS to secure 
significant savings, which are projected to have a significant impact on the Council’s Long term Financial 
Plan over the next 10 years.  At the same time the Council negotiated a number of new conditions in 
the contractual relationship to require (among other things): 
 

• that IWS adhered to certain practices regarding the utilisation of green organics supported by 
the Council; 
 

• that IWS continued to invest in technological advancements with a view to providing additional 
savings to the Council over the term of the contract; and 

 
• a ‘no disadvantage to Council’ clause to protect the Council in the event that a competitor 

develops a new waste processing technology that substantially reduces the cost of waste 
disposal on offer in the marketplace.   

 
Administration (on behalf of Council) and IWS entered the 2021 Waste Contract on 1 July 2021. 
 
On 2 August 2021, Administration received correspondence (Attachment B) from IWS that First Sentier 
Investors had acquired the assets of the IWS business and that the Borrelli Family and Veolia had sold 
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their interests in the business.  As a result of the acquisition, the First Sentier Investors and IWS have 
requested that the Council agree to novate the 2021 Waste Contract from IWS to a First Sentier 
Investors subsidiary, called Pelican Asset Co Pty Ltd, in its capacity as the trustee of the Pelican Asset 
Trust.  
 
Council has sought legal advice regarding the proposed novation arrangements and the contract has 
been reviewed and updated based on that advice received. 
 
Discussion/Issues for Consideration 
 
IWS is a waste management business founded by the Borelli Family (Acquista Investments). In 2004, 
Veolia Environmental Services (Australia) Pty Ltd acquired an interest in the business, forming the IWS 
Partnership. 
 
In August 2021, Council was made aware that Acquista Investments and Veolia have exchanged 
contracts with First Sentier Investors so that First Sentier Investors will acquire the assets of IWS and 
control and run the business. 
 
First Sentier Investors (FSI), formerly known as Colonial First State Global Asset Management in 
Australia and First State Investments elsewhere, is a global asset management business with reported 
assets of A$241 billion under their management, spread across 17 different streams, 9 countries, 11 
offices and 800 employees. FSI have a keen interest in listed infrastructure through projects such as 
transport, utilities, energy and the communications sectors. 
 
One of the funds that FSI manages is the Global Diversified Infrastructure Fund (GDIF). GDIF is an 
unlisted, open-ended infrastructure fund and as at 30 June 2021, owned 15 operating infrastructure 
businesses globally. GDIF, through various corporate entities, has control over Pelican Asset Co Pty 
Ltd.  Pelican Asset Co Pty Ltd is the trustee of the Pelican Asset Trust.  A chart showing the relationship 
between the abovementioned entities is attached to this Report and appears as Attachment C. 
 
As part of the change in ownership, the Council has been requested to novate the 2021 Waste Contract 
to Pelican as the new owners of the IWS business.  
 
Under the 2021 Waste Contract, Council can not unreasonably withhold a request by IWS to assign its 
rights and obligations under the 2021 Waste Contract.   
 
The Corporation of the City of Campbelltown (Campbelltown Council) entered into an almost identical 
agreement with IWS on 1 July 2021 and took the lead on seeking advice and requesting clarifications 
from IWS and Pelican concerning the requested novation.   
 
Following the acquisition of IWS by Pelican, Pelican made a number of representations and 
undertakings regarding Pelican's intention to and capability of, honouring the terms of the existing 
contract. Following this, Campbelltown Council (and also on our behalf) negotiated with Pelican to 
include these representations and undertakings as legally binding warranties and undertakings in the 
Deed of Novation and associated new contract, to ensure that the arrangements with IWS continued 
between the parties on a ‘business as usual’ basis.  
 
To provide similar protections to Council, Council will rely on and make legally binding, the 
representations, undertakings and warranties that Pelican made to the Campbelltown Council as if they 
were made directly to Council itself. 
 
What is a Deed of Novation? 
 
A deed of novation is a legally binding document that replaces one party to a contract with another 
party.  
 
In this case, the outgoing parties are: 
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• Acquista Investments Pty Ltd ACN 008 048 922, in its personal capacity and as trustee for the 
Borrelli Family Trust ABN 82 423 163 002; and 

 
• Veolia Environmental Services (Australia) Pty Ltd ACN 051 316 584, t/as Integrated Waste 

Services ABN 23 043 564 833. 
 
In this case, the incoming party is: 
 

• Pelican Asset Co Pty Ltd ACN 651 535 401, as trustee for the Pelican Asset Trust (the 
Incoming Party). 

 
In general, unless otherwise agreed in the Deed of Novation, the Incoming Party and continuing party 
– in this case the Council - will be taken at the time of transfer/completion to be in the same position as 
if they had been parties to the Original Contract. 
 
In this case, through the novation process, there are only minor changes between the Original Contract 
and the contract that is formed when the novation is effective (the New Contract).  Critically the Council 
has retained its key rights and entitlements that were agreed between the Council and IWS earlier this 
year. The question for Council is therefore, whether Pelican intends to and is capable of honouring the 
terms of the New Contract.    
 
The New Contract Arrangements  
 
In the lead up to the transfer of ownership, FSI and Pelican made a number of representations and 
undertakings providing assurances to the Campbelltown Council that Pelican intends to and is capable 
of, honouring the terms of the New Contract. Those various representations and undertakings were 
incorporated into the Campbelltown Council’s agreement with Pelican and it is proposed that the same 
be similarly incorporated into Councils Deed of Novation, so that they become legally binding. The 
representations and undertakings demonstrate both the intention and capability of Pelican to honour 
the terms of the New Contract. The proposed Deed of Novation for Council is attached to this Report 
and appears as Attachment A. 
 
Administration’s confidence around Pelican’s intention and capability is enhanced by the fact that it 
appears that the arrangements underpinning the New Contract will be the same as the Old Contract – 
including that the same IWS team will continue to manage the provision of the services to the Council.  
Attachment B and Attachment E provide further detail regarding the ‘business as usual’ commitment 
of Pelican. 
 
Options for Consideration 
 
Option 1 
 

1. That Council enters into the Deed of Novation as set out in Attachment A (subject to any minor 
amendments agreed by the Council’s CEO to complete the document) with Pelican Asset Co 
Pty Ltd ACN 651 535 401, as trustee for the Pelican Asset Trust.   

 
2. That the CEO is delegated authority to complete and execute the Deed of Novation on behalf 

of the Council. 
 
Option 2 
 
That Council enters into the Deed of Novation as set out in Attachment A, subject to the following 
amendments and authorises the CEO to complete and execute the Deed of Novation on behalf of the 
Council: 
 

• ……………………………….. 
• ……………………………….. 
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Analysis of Options 
 
As referenced above, under the current 2021 Waste Contract, Council can not unreasonably withhold 
a request by IWS to assign its rights and obligations under the 2021 Waste Contract. Administration is 
satisfied with the representations made by the Incoming Party and negotiations between Campbelltown 
Council, on our behalf and the Incoming Party. Councils legal representatives have been involved 
throughout the process and have provided advice. As such, Administration suggests that it would not 
be reasonable for Council to withhold  consent to enter into the Deed of Novation. 
 
Financial Implications 
 
Councils financial implications remain unchanged as referred to in the Council Report dated 17 May 
2021 and appearing as Attachment D to this Report. 
 
Community Implications 
 
The Community Implications remain the same as those referred to in the Council Report dated 17 
May 2021 and appearing as Attachment D to this Report. 
 
Governance Implications 
 
The Governance Implications are largely the same as those referred to in the Council Report dated 17 
May 2021 and appearing as Attachment D to this Report. 
 
While the New Contract is technically a ‘new’ contract, it is on almost identical terms as the current 
contract (i.e. the 2021 Waste Contract). The circumstances and market situation that led to Council 
resolving not to undertake a competitive tendering process in relation to the entering of the 2021 Waste 
Contract are substantially the same that apply as at the date of this Report and in relation to the entering 
of the New Contract.   
 
In addition, the New Contract arises as a result of the Council giving effect to a right on the part of IWS 
to assign the 2021 Waste Contract. In other words, even if it wanted to approach the market to source 
alternate proposals for the services, Council is restricted from doing so under the terms of the 2021 
Waste Contract. 
 
Preferred Option & Reasoning 
 
Option 1 is the preferred option. Administration is satisfied that a full due diligence has been undertaken 
in reviewing and negotiating an outcome that will safeguard and protect Council and is not dissimilar to 
the terms and conditions of its current 2021 Waste Contract. 
 
 
Attachments  
 
Attachment A Deed of Novation 
Attachment B Letter from IWS to Council CEO dated 2 August 2021 re: Acquisition of Integrated 

Waste Services 
Attachment C Corporate Structure Chart – First Sentier Investors and Pelican Asset Co Pty Ltd 
Attachment D Council Report – Item 19.2 – 17 May 2021 
Attachment E Email correspondence between Campbelltown City Council, IWS and FSA, dated 27 

August 2021 
Attachment F Letter from First Sentier Investments to the Campbelltown City Council, dated 23 

September 2021 
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Deed of Novation –  
Contract for the Receipt, 
Processing & Disposal of 
General Waste, Green Waste and 
Construction and Demolition 
Waste  

  Acquista Investments Pty Ltd 
ACN 008 048 922 

in its personal capacity and as trustee for the 
Borrelli Family Trust 
ABN 82 423 163 002 

and 

Veolia Environmental Services (Australia) Pty Ltd 

ACN 051 316 584 

t/as Integrated Waste Services 

ABN 23 043 564 833 
 
 
 
 
Pelican Asset Co Pty Ltd 
ACN 651 535 401 

 
atf the Pelican Asset Trust 
 
 

 
 
The Corporation of the Town of Walkerville  

ABN 19 040 349 865 

 

Amendment History: 

IWS draft 02.08.2021 

NW: 9 Nov 2021 

ATTACHMENT A 
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Parties 

Party 1 

Acquista Investments Pty Ltd ACN 008 048 922 in its personal capacity and as trustee for the Borrelli 
Family Trust ABN 82 423 163 002 and Veolia Environmental Services (Australia) Pty Ltd ACN 051 316 
584 t/as Integrated Waste Services ABN 23 043 564 833 of Lot 254, Hines & Wingfield Roads, Wingfield, in 
the State of South Australia 5013 (Outgoing Party) 

Party 2 

Pelican Asset Co Pty Ltd ACN 651 535 401 as trustee for the Pelican Asset Trust of Level 5, Tower 3, 
International Towers, 300 Barangaroo Avenue, Sydney in the State of New South Wales 2000 (Incoming 
Party) 

Party 3 

The Corporation of the Town of Walkerville ABN 19 040 349 865 of 66 Walkerville Terrace, Gilberton in the 
State of South Australia 5081 (Continuing Party) 

Introduction 

A. The Outgoing Party and the Continuing Party are parties to the Original Contract. 

B. The parties have agreed to novate the Original Contract on the terms of this deed, such that, at the 
Effective Time: 

(i) the Original Contract will be terminated and discharged; and 

(ii) the Incoming Party and the Continuing Party will enter into a new contract (on the same terms 
as the Original Contract) to replace the Original Contract.  

Operative clauses 

1. Definitions 
Unless otherwise specified, in this deed: 

Authority means any: 

(a) government department; 

(b) local government council; or  

(c) government or statutory authority, 

which has a right to impose a requirement or whose consent is required with respect to the obligations 
under this deed; 

Business Day means any day except a Saturday, a Sunday or any other public holiday in South 
Australia; 

Business Sale Deed means the business sale deed in relation to the sale of the “Integrated Waste 
Services” business between, among others, the Outgoing Party and the Incoming Party dated on or 
about 28 July 2021; 

Claim includes a claim, notice, demand, action, proceeding, litigation, investigation, allegation, suit, 
cause of action, judgment, damage, loss, debt, tax, cost, expense or liability however arising, whether 
present, unascertained, immediate, future or contingent, whether based in contract, tort or statute and 
whether involving a third party or a party to this deed; 

Completion means completion of the transactions provided for in the Business Sale Deed; 

Corporations Act means the Corporations Act 2001 (Cth); 
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Confidential Information means: 

(a) any term of this deed and the existence of this deed; 

(b) any term of the Original Contract or the New Contract and the existence of each of the 
Original Contract and New Contract; 

(c) trade secrets, know-how, financial data, accounting information, statistics, research, scientific, 
technical, product, market or pricing information of a party or relating to a party’s systems, 
business, employees or contractors; 

(d) any other information belonging to a party that is marked “confidential”; and 

(e) any other information belonging to a party which is of a confidential nature; 

Effective Time means the date and time that Completion occurs;  

Loss means any action, Claim, liability, cost, expense, loss or damage; 

New Contract has the meaning set out in clause 4 of this deed; 

Original Contract means the contract titled “A Contract for The Receipt, Processing & Disposal of 
General Waste, Green Waste and Construction and Demolition Waste, Contract Number T2014/0210” 
between the Continuing Party and the Outgoing Party, executed on 11 December 2014 as extended 
and varied on or around 20 March 2018 and with the effective date of 1 July 2021, a copy of which 
appears in Annexure A;  

Personnel includes directors, officers and employees; 

Related Body Corporate has the meaning set out in the Corporations Act, except that for the 
purposes of this deed the parties agree that: 

(a) a trust may be a “Related Body Corporate” for the purposes of which a unit or other beneficial 
interest may be regarded as a “share”; and 

(b) “Subsidiary” has the meaning set out in this deed; and 

Subsidiary has the meaning set out in the Corporations Act, provided that: 

(a) a trust may be a Subsidiary of an entity where that entity holds more than 50% of the units or 
other beneficial interest in the trust or has the ability to control the appointment or removal of 
the trustee; and 

(b) a corporation or a trust may be a Subsidiary of a trust if it would have been a Subsidiary if that 
trust were a corporation. 

Term has the meaning given to that word in the Original Contract. 

2. Interpretation 
In this deed, unless the context otherwise requires:  

2.1 the Introduction is correct; 

2.2 headings do not affect interpretation; 

2.3 singular includes plural and plural includes singular; 

2.4 words of one gender include any gender; 

2.5 a reference to legislation includes any amendment to it, any legislation substituted for it, and 
any subordinate legislation made under it; 

2.6 a reference to a person includes a corporation, joint venture, partnership, association, 
government body, firm and any other entity; 

2.7 a reference to a party includes that party's personal representatives, successors and 
permitted assigns; 

2.8 if a party comprises two or more people:  

(a) a promise by that party binds each of them individually and all of them jointly; 
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(b) a right given to that party is given to each of them individually; 

(c) a representation, warranty or undertaking by that party is made by each of them 
individually;  

2.9 a reference to a document includes all amendments or supplements to that document, or 
replacements or variations of it;  

2.10 a provision must not be construed against a party only because that party prepared it; 

2.11 a provision must be read down to the extent necessary to be valid.  If it cannot be read down 
to that extent, it must be severed; 

2.12 the meaning of general words or provisions shall not be limited by references to specific 
matters that follow them (for example, introduced by the word “including”) or precede them or 
are included elsewhere in this deed;  

2.13 if a thing is to be done on a day which is not a Business Day, it must be done on the Business 
Day before that day; and 

2.14 another grammatical form of a defined expression has a corresponding meaning. 

3. Counterparty consent 
The parties consent to: 

3.1 the novation of the Original Contract in accordance with this deed; and 

3.2 the Incoming Party granting a security interest to the Incoming Party’s financiers over its rights 
under this deed and the New Contract.  

4. Novation 
4.1 The parties agree that, conditional on Completion occurring and with effect on and from the 

Effective Time: 

(a) subject to clauses 8.1(c) and 8.1(d), the Original Contract is terminated and 
discharged; and 

(b) a new contract is created between the Incoming Party and the Continuing Party on 
the same terms and conditions as, and in substitution for, the Original Contract (New 
Contract), subject to the following: 

(i) the Incoming Party will be the party in place of the Outgoing Party and the 
Outgoing Party will not be a party to the New Contract; 

(ii) all references to the Outgoing Party are to be read as references to the 
Incoming Party; 

(iii) other than as provided under this deed, all consents, waivers, approvals, 
notices and payments given in connection with the Original Contract prior to 
the Effective Time will be taken to have been given in connection with the 
New Contract such that the Incoming Party and Continuing Party will be 
taken at the Effective Time to be in the same position as if they had been 
parties to the Original Contract;  

(iv) the New Contract will be read as if clause 10 of this deed were set out in full 
in the New Contract but substituting the words ‘Incoming Party’ with the 
appropriate term used to describe the Incoming Party in the New Contract; 

(v) the New Contract will be read as if clause 24 of the Original Contract is 
deleted and replaced with clause 12 of this deed set out in full in the New 
Contract but substituting the words ‘Incoming Party’ with the appropriate term 
used to describe the Incoming Party in the New Contract;  

(vi) the New Contract will be read as if clause 34.4.1 of the Original Contract 
were deleted and replaced with the words:  
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“to any person to which disclosure of Confidential Information is permitted 
under clause 24.1 of this Contract;” 

(vii) the New Contract will be read as if clause 4.1(c) of the Original Contract 
becomes clause 4.1(d) of the New Contract and the following is inserted as a 
new clause 4.1(c) of the New Contract: 

“correspondence regarding the change of ownership of the Contractor, 
including: 

i. the letter dated 2 August 2021 from Mr Joe Borrelli to Ms Kiki Cristol 
(Chief Executive Officer), regarding the acquisition of Integrated Waste 
Services by First Sentier Investors attached to this Contract as 
Attachment 4; and 

ii. the letter dated 23 September 2021 from letter Mr Marc Benscher of First 
Sentier Investors to Mr Paul Di Iulio (Chief Executive Officer of the 
Corporation of the City of Campbelltown) attached to this Contract as 
Attachment 5; and 

iii. the email dated 27 August 2021 from Mr Joe Borrelli to Mr Paul Di Iulio 
(Chief Executive Officer of the Corporation of the City of Campbelltown), 
responding to questions posed by Mr Paul Di Iulio in an email dated 26 
August 2021 attached to this Contract as Attachment 6; 

but noting that all references to the Corporation of the City of Campbelltown 
and/or its staff, will be read as if they were addressed to and/or referring to 
the Continuing Party and its equivalent staff” 

(viii) the New Contract will be read as if the reference to clause 4.1(c) in clause 
4.2 were deleted and replaced with a reference to clause 4.1(d); 

(ix) the New Contract will be read as if clause 11 of this deed were set out in full 
in the New Contract as a new clause 4.3 but substituting the words: 

i. ‘Incoming Party’ with the appropriate term used to describe the Incoming 
Party in the New Contract; 

ii. ‘Continuing Party’ with the appropriate term used to describe the 
Continuing Party in the New Contract; 

iii. ‘this deed’ with ‘this Contract’; 

iv. ‘11.1’ with the words ‘4.3(a)’ 

v. ‘11.2’ with the words ‘4.3(b)’ 

vi. ‘Annexure B’ with the words ‘Attachment 4’;  

vii. ‘Annexure C’ with the words ‘Attachment 5’; and 

viii. ‘Annexure D’ with the words ‘Attachment 6’; 

(x) the New Contract will be read as if clause 34.8.1 of the Original Contract 
were deleted; 

(xi) the New Contract will be read as if the terms ‘Confidential Information’ and 
‘Related Bodies Corporate’ have the same meaning as given to those terms 
in this deed; 

(xii) Annexure B to this deed will be taken to be inserted as Attachment 4 of the 
New Contract;  

(xiii) Annexure C to this deed will be taken to be inserted as Attachment 5 of the 
New Contract; and 

(xiv) Annexure D to this deed will be taken to be inserted as Attachment 6 of the 
New Contract. 

4.2 The Incoming Party must notify the Continuing Party promptly: 
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(a) after Completion confirming the Effective Time; or 

(b) if the Business Sale Deed is terminated prior to Completion (in which case this deed 
shall immediately terminate). 

5. Incoming Party bound by New Contract 
On and from the Effective Time, the Incoming Party: 

5.1 is bound by, and must observe, the terms of the New Contract;  

5.2 must perform the obligations of the Incoming Party arising under the New Contract; and 

5.3 enjoys under the New Contract all the rights and benefits conferred on the Outgoing Party 
under the Original Contract as if the Incoming Party had originally been named in the Original 
Contract as the Outgoing Party. 

6. Continuing Party bound by New Contract 
On and from the Effective Time, the Continuing Party: 

6.1 is bound by, and must observe, the terms of the New Contract; 

6.2 must perform the obligations of the Continuing Party arising under the New Contract; and 

6.3 enjoys under the New Contract all the rights and benefits conferred on the Continuing Party 
under the Original Contract. 

7. Acknowledgement  
The parties acknowledge and agree that: 

7.1 notwithstanding the terms of the Original Contract and whether or not it was duly executed by 
the parties thereto, the Original Contract is and has always been an agreement between the 
Outgoing Party and the Continuing Party and is binding on those parties up to the Effective 
Time; and 

7.2 nothing in this deed or any of the transactions effected or contemplated by this deed 
constitutes: 

(a) a breach of any term of the Original Contract or the New Contract; 

(b) an event of default (howsoever defined) under the Original Contract or the New 
Contract; or  

(c) any other event or circumstance which, with the giving of notice, lapse of time, or 
fulfilment of any condition, would cause the acceleration of any payment to be made 
under, a breach of, or the termination or enforcement of, the Original Contract or the 
New Contract. 

8. Releases and indemnities 
8.1 On and from the Effective Time:  

(a) the Continuing Party releases and forever discharges the Outgoing Party and its 
Personnel from all obligations to be performed by the Outgoing Party under the 
Original Contract after the Effective Time; and  

(b) the Outgoing Party releases and forever discharges the Continuing Party and its 
Personnel from all obligations to be performed by the Continuing Party under the 
Original Contract after the Effective Time, 

provided that: 

(c) the Outgoing Party remains liable to the Continuing Party for any default, act or 
omission of the Outgoing Party under the Original Contract prior to the Effective Time; 
and 

RELE
ASED



[INSERT NEW REFERENCE] pg 8 

 

(d) the Continuing Party remains liable for any default, act or omission of the Continuing 
Party under the Original Contract prior to the Effective Time. 

8.2 On and from the Effective Time: 

(a) the Outgoing Party indemnifies and must keep indemnified the Incoming Party from 
and against any Loss suffered or incurred by the Incoming Party to the extent it 
relates to any default, act or omission of the Outgoing Party under the Original 
Contract prior to the Effective Time; and 

(b) the Incoming Party indemnifies and must keep indemnified the Outgoing Party from 
and against any Loss incurred by the Outgoing Party to the extent it relates to any 
default, act or omission of the Incoming Party under the New Contract on or after the 
Effective Time. 

8.3 The novation under clause 4 and releases under clause 8.1 do not prejudice any accrued 
rights, obligations or Loss arising under the Original Contract in connection with the 
performance of the Original Contract before the Effective Time which the Outgoing Party and 
the Continuing Party may have against each other. 

8.4 A party to this deed may use and refer to this deed in any court or other proceedings brought 
by, through or on behalf of any other party to this deed, including as an absolute bar to any 
Claim which is contrary to, or inconsistent with, the terms of this deed.  

9. Mutual representations and warranties 
Each party represents and warrants for the benefit of each other party that: 

9.1 it has the full power and authority to enter into and to perform its obligations under: 

(a) this deed; and 

(b) in the case of the Incoming Party and the Continuing Party, the New Contract; 

9.2 the performance by it of this deed does not and will not violate in any respect any provision of: 

(a) any law; or 

(b) its constituent documents, 

and does not and will not result in a breach or default in any material respect under any 
agreement binding it;  

9.3 its obligations under this deed are valid and binding and are enforceable against it in 
accordance with their terms; 

9.4 any authorisations required in connection with the execution, delivery and performance by it 
and the validity and enforceability against it of this deed have been obtained or effected and 
are in full force, and there has been no material default by it in the performance of any of the 
terms and conditions of any of those authorisations; and 

9.5 to the extent a party to this deed is the trustee of any trust: 

(a)  that party is the sole trustee of the trust, has been validly appointed as the sole 
trustee of the trust and no action has been taken or proposed to remove it as trustee 
of the trust; 

(b) that party has power under the terms of the trust to execute this deed and to perform 
its obligations under this deed; 

(c) that party has a right of indemnity from the trust assets which is unrestricted (subject 
to law and to the trust deed) and there are no facts, matters or circumstances which 
that would disentitle that party from being so indemnified; 

(d) has not exercised any power under the terms of the trust to release, abandon or 
restrict any power conferred on it as trustee of the trust; 

(e) that party executes this deed as part of the proper administration of the trust fund and 
for the benefit of the beneficiaries;  
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(f) that party is not in breach of trust; 

(g) the trust has been established, is duly constituted and no action has been taken or 
proposed to terminate the trust; 

(h) no vesting date of the trust has been or will be determined prior to the Effective Time; 

(i) no notice has been or will be given under any legislation inviting Claims against the 
trust fund before distribution; and 

(j) that party will not, prior to the Effective Time: 

(i) amend the trust deed in any manner that in any way directly or indirectly 
adversely affects, or may adversely affect, any of the warranties set out in 
this clause 9.5; 

(ii) retire as trustee of the trust; or 

(iii) appoint a new trustee of the trust. 

10. Incoming Party limitation of liability 
10.1 Pelican Asset Co Pty Ltd enters into this deed only in its capacity as trustee (Trustee) of the 

Pelican Asset Trust (the “Trust”) and in no other capacity.  A party may enforce its rights 
under this deed against the Trustee only to the extent of the Trustee’s right of indemnity out of 
the assets of the Trust. 

10.2 The parties agree that the liability of the Trustee arising under or in connection with this deed 
is limited to the amount that the Trustee actually receives in the exercise of its right of 
indemnity against the assets of the Trust and no party or person may seek to recover any 
shortfall by bringing proceedings against the Trustee in its personal capacity.  

10.3 The parties other than the Trustee may not sue the Trustee in any capacity other than as 
responsible entity or trustee (as applicable) of the Trust, including seek the appointment of a 
receiver (except in relation to property of the Trust), a liquidator, an administrator or any 
similar person to the Trustee or prove in any liquidation, administration or arrangement of or 
affecting the Trustee (except in relation to property of the Trust). 

10.4 The provisions of this limitation of liability clause shall, subject to clause 10.5, not apply to any 
obligation or liability of the Trustee to the extent that it is not satisfied because under the 
constitution or trust deed (as applicable) establishing the Trust or by operation of law there is 
a reduction in the extent of the Trustee’s indemnification out of the assets of the Trust, as a 
result of the Trustee’s failure to properly perform its duties as responsible entity or trustee (as 
applicable).  For these purposes, it is agreed that the Trustee cannot be regarded as having 
failed to properly perform its duties as responsible entity or trustee (as applicable) to the 
extent to which any failure by the Trustee to satisfy its obligations or breach of representation 
or warranty under this deed has been caused or contributed to by a failure by any other party 
to fulfil its obligations under this deed or by any act or omission of any person other than the 
Trustee.  

10.5 Nothing in clause 10.4 shall make the Trustee liable for any Claim for an amount greater than 
the amount which the Trustee would have been able to claim and recover from the assets of 
the Trust in relation to the relevant liability if the Trustee’s right of indemnification out of the 
assets of the Trust had not been prejudiced by the Trustee’s failure to properly perform its 
duties.  

10.6 No attorney, agent, receiver or receiver and manager appointed by any person in accordance 
with this deed has authority to act on behalf of the Trustee in any way which exposes the 
Trustee to any personal liability and no act or omission of any such person will be considered 
to constitute a failure of the Trustee to properly perform any of its duties in relation to the Trust 
or attempt to properly do so for the purposes of this limitation of liability clause.  

10.7 The Trustee is not obliged to do or refrain from doing anything under this deed (including incur 
any liability) unless the Trustee’s liability is limited in the same manner as set out in clauses 
10.1 to 10.6 (inclusive) of this limitation of liability clause. 
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10.8 The limitation of the Trustee’s liability in this limitation of liability clause applies despite any 
other provision of this deed or any law (to the extent permitted) and extends to all liabilities 
and obligations of the Trustee in any way connected with any representation, warranty, 
conduct, omission, agreement or transaction related to this deed.  This limitation of liability 
clause prevails to the extent of inconsistency with any other clause of this deed and survives 
termination of this deed. 

11. Continuing Party reliance on Incoming Party representations and undertakings  
11.1 The Continuing Party enters into this deed in reliance on the Incoming Party’s representations 

and undertakings contained in the correspondences set out in Annexure B, Annexure C and 
Annexure D (Incoming Party’s Warranties and Undertakings) and that those Incoming 
Party’s Warranties and Undertakings constitute obligations of the Incoming Party under this 
deed that continue in full force and effect during the Term. 

11.2 For the avoidance of doubt, for the purposes of clause 11.1 the representations, warranties 
and undertakings contained in Annexure C and Annexure D, which are addressed to the 
Corporation of the City of Campbelltown, which is a party to a separate agreement with the 
Incoming Party regarding the receipt, processing and disposal of its waste, will be treated as if 
they were made directly to the Continuing Party. 

12. Confidentiality 
12.1 Subject to clause 12.4, each party agrees not to disclose Confidential Information provided by 

another party in connection with this deed that is not publicly available except: 

(a) to its employees, Related Bodies Corporate, legal advisers, auditors or other 
consultants (each of whom undertakes to keep the disclosed Confidential Information 
confidential and only on a need to know basis and only to the extent that such person 
has a need to know);  

(b) with the consent of the party who disclosed the Confidential Information; 

(c) in the case of the Incoming Party, its direct and upstream investors and any trustee, 
custodian, manager or responsible person appointed from time to time, in each case 
who undertakes to keep the disclosed Confidential Information confidential;  

(d) in the case of the Incoming Party, its (or its Related Bodies Corporate or upstream 
investors) financiers or potential financiers or such financier’s or potential financier’s 
Related Bodies Corporate, in each case who undertakes to keep the disclosed 
Confidential Information confidential;  

(e) in the case of the Incoming Party, potential or actual direct or upstream investors or 
purchasers of the Incoming Party, the Incoming Party’s Related Bodies Corporate, 
direct and upstream investors, in each case who undertakes to keep the disclosed 
Confidential Information confidential;  

(f) if, and to the extent, necessarily required by law or a competent Authority or in 
connection with legal proceedings relating to this deed; or 

(g) if, and to the extent, the Confidential Information is or becomes part of the public 
domain otherwise than through a breach of confidence. 

12.2 If a party discloses Confidential Information under clause 12.1, it must ensure that the 
recipients of the Confidential Information do not disclose that Confidential Information except 
in the circumstances permitted by clause 12.1. 

12.3 The Freedom of Information Act 1991 (SA) (FOI Act) gives members of the public rights to 
access Continuing Party documents.  The FOI Act promotes openness in governance and 
accountability of government agencies and to achieve these objects confers on members of 
the public a legally enforceable right to be given access to documents, including contracts, 
held by the Continuing Party subject but not limited to such restrictions as are consistent with 
the public interest, commercial in confidence and/or the preservation of personal privacy in 
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respect of those from whom information is collected and held by the Continuing Party and 
other public authorities. 

12.4 The Outgoing Party and Incoming Party consents to any disclosures made as a result of the 
Continuing Party complying with its obligations under the FOI Act, subject to any legally 
required consultation. 

12.5 For the purposes of the FOI Act, the following clauses, annexures, schedules and appendices 
of this deed are confidential:   

(a) Attachment 1 and Attachment 3 of the Original Contract (as set out below in 
Annexure A); and 

(b) so much of Annexure B, Annexure C and Annexure D that discloses any commercial 
term of the Original Contract or relates to: 
(i) potential or proposed commercial terms of the New Contract; or 

(ii) the current or expected future net asset position of the Pelican Asset Trust.  

12.6 The obligations of each party under this clause 12 will survive the expiry or termination of this 
deed. 

13. Severance 
If any part of this deed is invalid, unenforceable, illegal, void or voidable for any reason, this deed will 
be construed and be binding on the parties as if the invalid, unenforceable, illegal, void or voidable 
part had been deleted from this deed or read down to the extent necessary to overcome the difficulty.   

14. Amendment 
This deed may only be amended in writing signed by the parties. 

15. No waiver 
15.1 A party may only waive a breach of this deed in writing signed by that party or its authorised 

representative. 

15.2 A waiver is limited to the instance referred to in the writing (or if no instance is referred to in 
the writing, to past breaches). 

16. Further action 
16.1 Each party must do all things necessary to carry out this deed, including: 

(a) executing documents; and 

(b) ensuring its employees and agents perform their obligations. 

16.2 A party must not do anything that will prevent this deed from being carried out. 

17. Entire agreement 
17.1 This deed records the entire agreement between the parties about its subject matter. 

17.2 The parties exclude all terms implied by law, where possible. 

17.3 Neither party has given any warranty or made any representation to the other party about the 
subject matter of this deed, other than those warranties and representations appearing in this 
deed. 

18. Counterparts 
18.1 This deed may be executed in any number of counterparts.  A counterpart may be a facsimile 

(including by any means of electronic production).   

18.2 Together all counterparts make up one document. 
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18.3 If this deed is executed in counterparts, it takes effect when each party has received the 
counterpart executed by each other party. 

19. Costs 
19.1 Each party must pay its own legal costs and expenses in respect of the negotiation, 

preparation, execution and delivery of this deed. 

19.2 The Incoming Party must pay any stamp duty, registration fees and similar fees and charges 
imposed in connection with this deed or the transactions effected by it. 

20. Survival  
The provisions of this deed, other than clauses 4, 5, 6, 7 and 8 shall survive termination or expiration 
of this deed. 

21. Notices 
21.1 Notices and other communications in connection with this deed must be in writing and in 

English, and may be given by an authorised representative of the sender.  They must be sent 
to the address specified in this deed.   

21.2 In the case of a notice or communication sent by email, the notice or other communication 
must be sent to: 

(a) in the case of the Continuing Party, walkerville@walkerville.sa.gov.au; 

(b) in the case of the Incoming Party, infraoperations@firstsentier.com and 
Marc.Benscher@firstsentier.com; and 

(c) in the case of the Outgoing Party, iws@iwsgroup.com.au. 

21.3 If the intended recipient has notified changed contact details, then communications must be 
sent to the changed contact details. 

22. Governing law and jurisdiction 
22.1 This deed is governed by the law in force in South Australia. 

22.2 Each party irrevocably submits to the non-exclusive jurisdiction of courts exercising 
jurisdiction in South Australia and courts of appeal from them in respect of any proceedings 
arising out of or in connection with this deed.  Each party irrevocably waives any objection to 
the venue of any legal process in these courts on the basis that the process has been brought 
in an inconvenient forum. 
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Executed as a deed on  

 

Executed by Acquista Investments Pty Ltd  
in its personal capacity and as trustee for the  
Borrelli Family Trust in accordance with  
section 127 of the Corporations Act 2001 (Cth): 

Director  Director/Company Secretary 

Name (please print)  Name (please print) 

 

Executed by Veolia Environmental Services 
(Australia) Pty Ltd in accordance with  
section 127 of the Corporations Act 2001 (Cth): 

Director  Director/Company Secretary 

Name (please print)  Name (please print) 

 

Executed by Pelican Asset Co Pty Ltd  
as trustee for the Pelican Asset Trust in  
accordance with section 127 of the  
Corporations Act 2001 (Cth): 

 

 

Director  Director/Company Secretary 

Name (please print)  Name (please print) 
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Executed by The Corporation of the Town of Walkerville by its authorised 
delegate in the presence of:  

 

 

Signature of witness  Signature of authorised delegate 

Name of witness (please print)  Name of authorised delegate (please print) 

 

  Position of authorised delegate 
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Annexure A – Original Contract 
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Annexure B – Letter from Mr Joe Borrelli to Ms Kiki Cristol (Chief Executive 
Officer dated 2 August 2021 

  

RELE
ASED



 

RELE
ASED



 

  

RELE
ASED



 

 
Annexure C – Letter from First Sentier Investors to the Corporation of the City 
of Campbelltown dated 23 September 2021 
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Annexure D – Email from Mr Joe Borrelli to Mr Paul Di Iulio (Chief Executive 
Officer) dated 27 August 2021 
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IWS 

2 August 2021 

Kiki Cristo! 

Chief Executive Officer 

Town of Walkerville 

Private & Confidential 

Dear Kiki, 

Re: Sale of Integrated Waste Services to First Sentier Investors 

Integrated Waste Services 
Lot 254 Hines & Wingfield Roads 

Wingfield, South Australia, 5013 

T: + 61 8 8348 5100 

F: + 61 8 8348 5101 

www.iwsgoup.com.au 

ABN 23 043 564 833 

Integrated Waste Services {IWS) is a waste management business founded by the Borrelli Family (Acquista 

Investments) in 1984 which has grown considerably over the years. In 2004 Veolia Environmental Services 

(Australia) Pty Ltd {Veolia) acquired an interest in the business, forming the IWS Partnership, which has enabled 

further growth and investment in the waste management industry. 

Both Acquista Investments and Veolia have now exchanged contracts with First Sentier Investors (FSI) to acquire 

the assets of the IWS business and continue that investment in the business, expected on/ around September 

2021. 

FSI is a long-term infrastructure investor and currently has $17 billion invested in infrastructure assets globally, 

including in the waste sector. FSI currently is currently a shareholder in several infrastructure assets locally in 

South Australia, including Adelaide Airport, Water Utilities Australia and Quantem (bulk liquid storage) and is 

committed to growing the existing IWS business. 

You are among the first to hear this exciting news, because we value you as an important customer. Thank you for 

your continued partnership over the years. 

The IWS Partners (Acquista Investments and Veolia) and FSI are excited about this announcement and see this as a 

new chapter for the IWS business, one that will enable further investment in waste management offerings both in 

South Australia and Nationally. 

ATTACHMENT B
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Global Diversified Infrastructure Fund (GDIF) 
Ownership structure 

Mitsubishi UFJ Financial 
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Disclaimer

This information has been prepared and issued by First Sentier 

Investors (Australia) RE Ltd (ABN 13 006 464 428, AFSL 240550) (FSI 

RE), which forms part of First Sentier Investors, a member of MUFG, a 

global financial group. This material is solely for the attention of 

institutional, professional, qualified or sophisticated investors and 

distributors. It is not to be distributed to the general public, private 

customers or retail investors in any jurisdiction whatsoever.

MUFG and its subsidiaries do not guarantee or in any way stand behind 

the performance of or  the repayment of capital by any collective 

investment vehicle mentioned in this presentation (“Funds”). Investments 

in the Funds are not deposits or other liabilities of MUFG or its 

subsidiaries, and investment-type products are subject to investment risk 

including possible delays in repayment, and loss of income and principal 

invested. The information included within this presentation and any 

supplemental documentation is for informational and illustrative 

purposes, is furnished on a confidential basis, is intended only for the 

use of the authorized recipient, and should not be copied, reproduced or 

redistributed without the prior written consent of First State Investments 

or any of its affiliates. This document is not an offer for sale of funds to 

US persons (as such term is used in Regulation S promulgated under 

the 1933 Act). This material is provided for information purposes only 

and does not constitute a recommendation, a solicitation, an offer, an 

advice or an invitation to purchase or sell any fund and should in no 

case be interpreted as such.

PAST PERFORMANCE IS NOT INDICATIVE OF FUTURE RESULTS.

All reasonable care has been taken in relation to the preparation and collation of this 

presentation. The information is taken from sources which are believed to be accurate but  

First State Investments and its directors, officers and employees accept no liability of any 

kind to any person who relies on the information contained in it. No representation or  

warranty, express or implied is made as to the truth, fairness, accuracy, or completeness of 

the information herein. Data, opinions, and estimates may be changed without notice.

This document includes statements, estimates, and projections that are forward-

looking and based on information and assumptions known to date but which are 

subject to various risks, uncertainties, assumptions and other factors that could cause

the actual results or performance to be materially different from those expressed in, or

implied by, these statements. These forward-looking statements do not guarantee 

future performance and actual results may differ materially from those expressed in the 

statements contained in this document. Past performance is no guarantee of future 

performance.

Actual returns can be affected by many factors, including, but not limited to, inaccurate 

assumptions, known or unknown risks and uncertainties and other factors that may  

cause actual results, performance, or achievements to be materially different. In 

particular, you should read the discussion in the section entitled “Risk Factors” in the 

Private  Placement Memorandum that will be distributed to you in connection with the 

proposed offering of shares in the Fund. That discussion covers certain risks, 

uncertainties and  possibly inaccurate assumptions that could cause actual returns to 

differ materially from expected and historical results. Other factors besides those listed 

there could also  adversely affect results.

The fund is a private fund and is NOT subject to the same regulatory requirements as 

mutual funds. There are restrictions on transferring fund investments and there is no 

secondary market nor is one expected to develop for investments in the funds managed 

by First State Investments. The funds has high fees and expenses that would reduce  

returns and other specific risks as to a particular fund’s investments and strategies.

Copyright and confidentiality

The copyright of this document and the information contained in it is vested 

in the MUFG group of companies. This document should not be copied,  

reproduced or redistributed without prior consent.

In Australia ‘Colonial’, ‘CFS’ and ‘Colonial First State’ are trade marks of 

Colonial Holding Company Limited and all of these trade marks are used by 

FSI RE under licence.
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Meeting: Council 

Title: Extension of Waste Disposal Contract 

Responsible Manager: Chief Executive Officer, Kiki Cristol 

Author: Group Manager Assets & Infrastructure, Ben Clark 

Key Pillar: Financial Guiding Principle 4 – Robust and transparent allocation and 
prioritisation of resources  

Key Focus Area: Strategic Community Plan Focus area 3- Transparent and accountable 
local tier of Government 

Type of Report: Decision Required 

Pursuant to Section 83(5) of the Local Government Act 1999, the Chief Executive Officer indicates that 
the matter contained in this report may, if the Council so determines, be considered in confidence 
pursuant to Section 90(2) of the Local Government Act 1999 on the basis that the information contained 
in the attached report is information of the nature specified in subsections 90(3)(k) of the Act being 
tenders for the the provision of services and the carrying out of works as it applies to Councils waste 
disposal contract. 

Recommendation (Public) 

Pursuant to s90 (3) (k) 

Pursuant to section 90(2) of the Local Government Act 1999 the Council orders that all 
members of the public except, Chief Executive Officer Kiki Cristol, Group Manager Assets & 
Infrastructure, Ben Clark, Group Manager Corporate Services Monique Palmer, Group Manager 
Planning, Environment & Regulatory Services Andreea Caddy, Group Manager Customer Experience 
Danielle Garvey, Manager Community Development & Engagement Fiona Deckert, Manager 
Property, Contracts & Strategic Projects Scott Reardon, Communications & Marketing Manager 
Sarah Spencer and Acting Council Secretariat Rae Pluck be excluded from attendance at the 
meeting for Agenda Item 19.2 Extension of Waste Disposal Contract. 

The Council is satisfied that, pursuant to section 90(3)(k) of the Act, the information to be received, 
discussed or considered in relation to this Agenda Item are tenders for the provision of services and 
the carrying out of works as it applies to Councils waste disposal contract. 

The Council is satisfied that the principle that the meeting be conducted in a place open to 
the public has been outweighed in the circumstances because the information to be disclosed and 
discussed is commercial in confidence. 

Item No: 19.2 

Date: 17 May 2021 

Attachment: A, B 

ATTACHMENT D
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Recommendation (Confidential) 

1. That Council agrees to exercise its right of renewal to extend the existing contract for the
receipt and disposal of Council’s kerbside collected residual waste with IWS (Integrated
Waste Services), subject to and in accordance with the following contract variations:

• the contract term is an initial term 10 years commencing 1 July 2021 with a 10 year
right of renewal at the Council’s absolute discretion after the expiry of the initial term
and the waste disposal rate (Gate Fee) being $35/tonne (excluding Solid Waste
Levy) commencing 1 July 2021, subject to an annual 3% or CPI (whichever is the
greater) increase;

• the contract being expanded to include the disposal of Council’s Green Organics at a
rate of $33/tonne commencing 1 July 2021 subject to an annual 3% or CPI (whichever
is the greater) increase;

• a clause being inserted in the contract so that if future technology/innovations
significantly reduce the costs of waste disposal, Council will not be disadvantaged by
entering into this contract and that IWS is required to adjust its pricing to ensure that
the Council is not financially disadvantaged through having entered into the 10-year
contract.

2. That Council delegates to the Chief Executive Officer the authority to finalise and sign the
contract on behalf of Council.

Recommendation (Public) 

Pursuant to s.91(7) 

That having considered Agenda Item 1 9 . 2  Extension of Waste Disposal Contract in confidence 
under section 90(2) and (3)(k) of the Local Government Act 1999, the Council, pursuant to section 
91(7) of the Act orders that the report, attachments and minutes relative to this Agenda Item be retained 
in confidence until the contract has been signed and Council authorises the release of the minutes to 
substantive party/parties to enable enactment of the resolution and that pursuant to Section 91(9)(c) of 
the Local Government Act 1999 the Council delegates to the Chief Executive Officer the power to 
review and revoke this Order. 

and 

That Council resolves to end its confidential deliberations pursuant to Section 90(2) of the Local 
Government Act 1999 and re-admit the public.  

Summary 

Council’s waste disposal contract for residual waste is due to be reviewed / renewed in December 2024. 
The Town of Walkerville jointly with the City of Campbelltown awarded the contract to Integrated Waste 
Services (IWS) on 15 September 2014 and subsequently renewed the contract in March 2019. 
Walkerville and Campbelltown have been given the opportunity to seek further savings from IWS by 
renewing the contract by a further 10 years.  

Campbelltown at its meeting held on 20 April 2021 (in confidence) resolved to extend the current IWS 
contract by a further 10 years commencing 1 July 2021. 
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Background 

In March 2014 the seven Constituent Councils of Waste Care South Australia undertook a joint tender 
for waste disposal services of their residual waste, noting that Waste Care South Australia has since 
dissolved.  

Following the tender process, Council in conjunction with the City of Campbelltown awarded the 
contract to IWS (Integrated Waste Services) for a period up to 10 years (i.e. 5-year contract with a right 
of renewal at Council’s discretion) at the rate tendered for the 10-year option, effective 1 January 2015. 

In March 2019 Council resolved to extend the contract by a further 5 years. 

Discussion/Issues for Consideration 

IWS have invested significantly into their waste management business and have been able to 
increase their resource recovery. As a result of this investment and the partnerships they are 
forging with third parties (eg Red Centre Enterprises), they are now in a position to offer a very 
substantial, immediate and ongoing saving to Council in return for a renewed and varied 
contractual commitment by the Council. 

As from 1 July 2021, under the Council’s current IWS contract terms, the cost to Council to dispose 
of its residual waste will be $43.71/tonne (excluding Solid Waste Levy). Due to the aforementioned 
improvements in their business model, under a renewed and varied contract (the Revised IWS 
Contract), IWS are prepared to offer a residual waste disposal rate of $35/tonne (excluding Solid 
Waste Levy) to the Council. Like the Current IWS Contract, the residual waste disposal rate under 
the Revised IWS Contract is adjusted each year by 3% or CPI (whichever is higher). This new offer 
is subject to the following two main conditions: 

1. The current contract term, which ends on 31 December 2024 with a 5-year
extension to 31 December 2029, becomes a 10-year term commencing 1 July
2021 and expiring 30 June 2031; and

2. That Council also dispose of their Green Organics material at IWS for the
same, revised contract term.

In addition to these conditions Council would have an option to extend the contract term under the 
Revised IWS Contract in 2031 for a further 10 years if it wished at its discretion. 

The proposal represented by the revised IWS Contract provides a significant saving to Council, 
especially when considering that prior to 2014, through Waste Care, Council was paying $52/tonne 
(excluding Solid Waste Levy) for residual waste disposal. If Council agrees to the revised IWS 
Contract proposal, it will be paying $35/tonne (excluding Solid Waste Levy and subject to 
indexation) for residual waste disposal. Furthermore, IWS are offering a further, additional saving 
to Council of between $15-$20/tonne, if and once their new initiative of manufacturing High Grade 
Fuel (which uses material recovered from Council’s waste stream to replace the use of Natural 
Gas), is implemented. IWS have indicated that this initiative, which is estimated will cost them $20 
million in investment, should be completed and be able to be implemented in early 2023 (the New 
Initiative). 

However, being conservative, Administration have only modelled this additional saving from 1 July 
2024 and also modelled scenarios where the additional saving is not realised. The attached 
modelling confirms that the savings to Council on residual waste disposal over a 10-year period 
(excluding Solid Waste Levy), compared to the existing Current IWS Contract rate is: 

1. Approximately $129,000 (without the New Initiative)
2. Approximately $279,000 (with the New Initiative and a $15 reduction)
3. Approximately $329,000 million (with the New Initiative and a $20 reduction).
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In addition to modelling these projected savings, Administration have also modelled the additional cost 
to Council from the Council’s new Green Organics disposal rates under the revised IWS Contract. Over 
the 10-year period, assuming the current contractor does not increase their cost beyond a 2% 
adjustment each year, the disposal of Green Organics at IWS will be approximately $18,500 more 
expensive over the 10-year period. 

Therefore, taking that additional cost into account, the savings to Council over the next 10 years 
(excluding Solid Waste Levy) to proceed with the IWS offer would be: 

1. Approximately $111,000 (without the New Initiative)
2. Approximately $260,000 (with the New Initiative and a $15 reduction)
3. Approximately $310,651 (with the New Initiative and a $20 reduction).

These are significant savings to Council which will have a significant impact on the Long Term 
Financial Plan over the next 10 years. 

In addition to the financial benefits to the Council from the revised IWS Contract, the delivery of 
Councils Green Organics to IWS will enable them to revegetate their Dublin dump site, which in 
turn will support Red Centre Enterprises harvest the native plants and produce products such as 
bush tucker and soaps. 

Furthermore, as part of the revised IWS Contract, IWS are also offering Council mulch free of 
charge that can be utilised on its Parks and Reserves and Administration believes that this will 
represent a further, ongoing cost saving to Council. 

As Council would be committing for a 10 year contract period, Administration believe that it would 
be prudent to insert a clause in the revised IWS Contract that protects the Council’s financial 
exposure over the 10 year period. Future technology or practices may significantly reduce waste 
disposal costs, so Council should negotiate with IWS to ensure that it will not be disadvantaged 
over the contract term should these new practices emerge and IWS does not adopt these new 
practices and further reduce residual waste disposal and green waste recycling costs. 

Administration recommend that the CEO negotiate to insert a clause in the revised IWS Contract 
that considers the aggregate cost to Council over the 10 year term and requires that IWS adjust its 
pricing to ensure that the Council is not financially disadvantaged through having entered into the 
10 year contract. The onus will be on the Council to prove to IWS that it could have secured a 
better financial outcome by disposing of its residual waste and/or green organics with other parties 
during the revised IWS Contract term, but at least there is this ‘protection mechanism’ for the 
Council should things evolve and change drastically over the next 10 years. 

Preliminary discussions / negotiations between Councils CEO and IWS have confirmed that this 
suggested clause is acceptable.  

In summary, the advantages to Council in agreeing to this contract variation is that 
Council: 

• Receives an immediate cost saving of approximately $11,327 in the
2021/2022 budget;

• Locks in its maximum residual waste disposal rates (excluding Solid Waste Levy)
for the next 10 years;

• Has the opportunity on expiry of the revised IWS Contract to renew the contract
for another 10 years at its sole discretion;

• Enables IWS to foster their partnerships with Red Centre Enterprises to support
Aboriginal and Torres Strait Islander Communities and continue to invest in the
New Initiative which could potentially further reduce the Council’s residual waste
disposal costs over the contract term and any further term;

• Receives free mulch to use on its Parks and Reserves.
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Options for Consideration 

Option 1 

1. That Council agrees to exercise its right of renewal to extend the existing contract for the receipt
and disposal of Council’s kerbside collected residual waste with IWS (Integrated Waste
Services), subject to and in accordance with the following contract variations:

• the contract term is an initial term 10 years commencing 1 July 2021 with a 10 year right of
renewal at the Council’s absolute discretion after the expiry of the initial term and the waste
disposal rate (Gate Fee) being $35/tonne (excluding Solid Waste Levy) commencing 1 July
2021, subject to an annual 3% or CPI (whichever is the greater) increase;

• the contract being expanded to include the disposal of Council’s Green Organics at a rate of
$33/tonne commencing 1 July 2021 subject to an annual 3% or CPI (whichever is the
greater) increase;

• a clause being inserted in the contract so that if future technology/innovations significantly
reduce the costs of waste disposal, Council will not be disadvantaged by entering into this
contract and that IWS is required to adjust its pricing to ensure that the Council is not
financially disadvantaged through having entered into the 10-year contract.

2. That Council delegates to the Chief Executive Officer the authority to finalise and sign the
contract on behalf of Council.

Option 2 

That Council continues with the currently agreed contract for Council’s kerbside residual waste with 
IWS until 2024 and the Green Organics with Jeffery’s as per the current agreement through East Waste. 

Analysis of Options 

Option 1 

This option will provide immediate estimated savings in the 2021/22 budget of $7.44 per tonne for 
simply renewing the current contract with IWS. This option will also provide access for the Town of 
Walkerville to free mulch as an additional saving. This option also includes potential further savings of 
$15-20 per tonne should IWS new initiatives come to fruition. 

Option 2 

This option will maintain the status quo. We will continue to be charged at a rate of $43.71 per tonne 
excluding the solid waste levy (includes estimated 3% increase as at 1 July 2021). Council will not 
realise any further savings. 

Financial Implications 

There are ongoing savings to Council by exercising its right of renewal early. This arrangement will see 
the new disposal rate of $35.00 per tonne excluding the solid waste levy. 

Community Implications 

The community will benefit with reduced costs and ongoing savings and budget pressures in the 
delivery of waste management services. 
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Governance Implications 

While this is an amendment to an existing contract to realise significant savings for Council, the Council 
is extending the overall contract term by 18 months and the minimum contract term by 6 and a half 
years. 

The Council is not approaching the broader market because it is dealing with an existing supplier, it 
has improved the contract value for Council against the existing contract and it will require a clause in 
revised IWS Contract that ensures the Council will not be disadvantaged by taking up the offer over 
the contract term. As referenced above, IWS have confirmed that this suggested clause is acceptable. 

The residual waste disposal market is a very limited market and by being an early-mover the Council is 
securing a better deal than the current market rates on offer - with further potential for further upside 
against current market rates - but building in flexibility and protections should market rates change 
radically over the contract term. 

Having regard therefore to the limited market for residual waste disposal, the fact that that Council is 
dealing with an existing, long term supplier and extending and varying an existing contract, that the 
market for the procurement is well known and that the risks associated with the procurement will be 
mitigated by the new contract terms, it is recommended that Council deals directly with IWS in terms of 
this procurement. 

There is no requirement for a Section 48 prudential report as a result of Council entering into this 
contract as the relevant thresholds and criteria are not met by the Council entering into the revised IWS 
Contract. 

Administration, jointly with the City of Campbelltown, has relied on legal input to the issues discussed 
in this report and will jointly use legal advisers to support the documentation of the revised IWS Contract 
consistent with the matters resolved by Council. 

Preferred Option & Reasoning 

Option 1 is the preferred option. Council will realise savings in the order of $7.44/tonne, from 1 July 
2021 for simply exercising its right to renew its current contract. Further savings in the order of an 
additional $15-20/tonne could be realised should the new initiatives come to fruition. 

Attachment/s 

Attachment A Letter of offer from IWS 
Attachment B Waste Contract Options Analysis 
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As at 1 July 2021 2022 2023 2024 2025 2026 2027 2028 2029 2030 TOTAL

$42.44

3% index from 

2021 43.71$    45.02$    46.38$    47.77$    49.20$    50.68$    52.20$    53.76$    55.37$   57.04$   

56,827.16$   58,531.97$   60,287.93$   62,096.57$   63,959.47$   65,878.25$   67,854.60$   69,890.24$   71,986.95$   74,146.55$   651,459.70$   

$35.00

3% index from 

2021 35.00$    36.05$    37.13$    38.25$    39.39$    40.57$    41.79$    43.05$    44.34$   45.67$   

45,500.00$   46,865.00$   48,270.95$   49,719.08$   51,210.65$   52,746.97$   54,329.38$   55,959.26$   57,638.04$   59,367.18$   521,606.51$   

8.71-$    8.97-$    9.24-$    9.52-$    9.81-$    10.10-$    10.40-$    10.72-$    11.04-$   11.37-$   

11,327-$    11,667-$    12,017-$    12,377-$    12,749-$    13,131-$    13,525-$    13,931-$    14,349-$   14,779-$   129,853-$   

$35.00

Index, $15 

reduction in 2024 35.00$    36.05$    37.13$    23.25$    23.94$    24.66$    25.40$    26.16$    26.95$   27.76$   

45,500$    46,865$    48,271$    30,219$    31,126$    32,059$    33,021$    34,012$    35,032$   36,083$   372,188$   

8.71-$    8.97-$    9.24-$    24.52-$    25.26-$    26.01-$    26.79-$    27.60-$    28.43-$   29.28-$   

11,327-$    11,667-$    12,017-$    31,877-$    32,834-$    33,819-$    34,833-$    35,878-$    36,955-$   38,063-$   279,271-$   

$35.00

Index, $20 

reduction in 2024 35.00$    36.05$    37.13$    18.25$    18.79$    19.36$    19.94$    20.54$    21.15$   21.79$   

45,500$    46,865$    48,271$    23,719$    24,431$    25,164$    25,918$    26,696$    27,497$   28,322$   322,382$   

8.71-$    8.97-$    9.24-$    29.52-$    30.41-$    31.32-$    32.26-$    33.23-$    34.22-$   35.25-$   

11,327-$    11,667-$    12,017-$    38,377-$    39,529-$    40,715-$    41,936-$    43,194-$    44,490-$   45,825-$   329,077-$   

As at 1 July 2021 2022 2023 2024 2025 2026 2027 2028 2029 2030 TOTAL

$33.85

2% index from 

2021 34.53$    35.22$    35.22$    35.92$    35.92$    36.64$    36.64$    37.37$    37.37$   38.12$   

41,432.40$   42,261.05$   42,261.05$   43,106.27$   43,106.27$   43,968.39$   43,968.39$   44,847.76$   44,847.76$   45,744.72$   435,544.06$   

$33.00

3% index from 

2021 33.00$    33.99$    35.01$    36.06$    37.14$    38.26$    39.40$    40.59$    41.80$   43.06$   

39,600.00$   40,788.00$   42,011.64$   43,271.99$   44,570.15$   45,907.25$   47,284.47$   48,703.01$   50,164.10$   51,669.02$   453,969.62$   

1.53-$    1.23-$    0.21-$    0.14$    1.22$    1.62$    2.76$    3.21$    4.43$   4.94$   

1,832-$    1,473-$    249-$    166$    1,464$    1,939$    3,316$    3,855$    5,316$   5,924$   18,426$   

Including Green Organics Cost

111,427.64-$   

260,845.65-$   

310,651.66-$   

General Waste - 1,300 tonnes per annum

$42.44 vs $35.00 then $15 

reduction in 2024

$42.44 vs $35.00

$42.44 vs $35.00 then $20 reduction in 2024

$42.44 vs $35.00 then $20 

reduction in 2024

General Organics - 1,200 tonnes per annum

$42.44 vs $35.00

$42.44 vs $35.00

$42.44 vs $35.00 then $15 reduction in 2024

ATTACHMENT B (OF D)
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