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Decision Report Item Number 17.1 

Pre-Kindergarten Lease Agreement  

Report Date: 7 August 2024  
Reporting Officer: James Kelly – Group Manager Assets and Infrastructure   
Responsible Manager: Andrew MacDonald – Chief Executive Officer  
Previous Reference: CNC351/21-22  
 

Report Purpose 

The purpose of this report is for Council to consider the lease arrangements for the Pre-Kindergarten, 
which is due to expire 31 December 2024.  

 

Confidentiality Recommendation (Public) 

 Pursuant to section 90(2) and 90(3)(b)&(d) 

Pursuant to section 90(2) of the Local Government Act 1999 (the Act) the Council orders that all 
members of the public, except the Chief Executive Officer, Andrew MacDonald; Group Manager 
Assets & Infrastructure, James Kelly; Group Manager Finance, Muhammad Jawad; Group Manager 
Public Relations, Sarah Spencer; Team Leader, People, Governance & Risk, Jim Dickens and 
Governance Officer, Yazmin King be excluded from attendance at the meeting for Agenda Item 17.1 
Pre-Kindergarten Lease Agreement. 

The Council is satisfied that, pursuant to section 90(3)(b)&(d) of the Act, the information to be 
received, discussed or considered in relation to this Agenda Item is includes commercial information 
of a confidential nature (not being a trade secret) the disclosure of which could reasonably be 
expected to prejudice the commercial position of Council and prejudice the commercial position of 
the person who supplied the information, and which would, on balance, be contrary to the public 
interest. 

Accordingly, on this basis, the Council is satisfied that the principle that meetings of the Council 
should be conducted in a place open to the public has been outweighed by the need to keep the 
information or matter confidential.  

Officer Recommendation (Confidential) 

1. That Council offer a new lease agreement with Angie and Corey Burford over the 
portion of land contained within Certificate of Title Volume 5255 Folio 827, more 
commonly known as the Walkerville Pre-Kindergarten located at 13 Alfred Street 
Walkerville, for a Term of two (2) years commencing 1 January 2025 and ending 31 
December 2026.  
 

2. That Council offers the new lease agreement subject to an exclusionary clause, 
waiving the rights to a five year minimum lease term.  
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3. That Council advises Angie and Corey Burford that it will not be offering any further 
lease beyond 31 December 2026.  

Background 

In late 2019 the Lease Agreement held over the Walkerville Pre-Kindergarten was renewed for a 
Term of three (3) years (commencing 1 January 2020) then Assigned to the current Lessees (Mr & 
Mrs Burford).  
 
The lease agreement was due to expire 31 December 2022, however, a two-year agreement was 
approved by Council in June 2022 to be effective from 1 January 2023, meaning the lease agreement 
expires on 31 December 2024. 
 

 
 
The current lease is provided at Attachment A.  
 
A workshop held with Council on Monday 29 July 2024 discussed potential next steps for the Pre-
Kindergarten Lease, including providing advanced notice to the operators and ending future lease 
arrangements to allow the land to be potentially repurposed. 

 
 

Discussion 

 
Pre-Kindergarten Current Operations 
James Kelly and Andrew MacDonald met onsite with operators Mr & Mrs Burford on 17 May 2024, 
to better understand the operations of the Pre-Kindergarten.  Mr & Mrs Burford advised that 
approximately 27 children from Walkerville and 7 children from outside the Township currently use 
the facilities.  Current operating hours are as follows: 

• Mondays – closed 
• Tuesdays – 9am to 12pm 
• Wednesday – 9am to 3pm 
• Thursdays – 9am to 3pm 
• Fridays – 9am to 1:00pm 

 
Based on the above operating hours the Pre-Kindergarten is closed for approximately 52% of the 
average working week, which indicates a potential underutilised of the building asset. 
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Strategic Considerations 
The Pre-Kindergarten site has enormous potential to provide additional community open space and 
to enhance the Walkerville Oval precinct, which would benefit the whole community. While future 
opportunities for the site would need to be appropriately considered, options may include: 

• Green open community space. 
• New children’s play space. 
• Picnic/BBQ area. 
• Skatepark. 
• Fenced off lead dog area. 

 
Furthermore, the building has several maintenance issues that require attention including, asbestos 
removal, roof maintenance and wet area maintenance.  These works are required within the next 2 
to 3 years and are estimated at approximately $200,000. 
 
In addition to the above maintenance requirements Council has budgeted $75,000 in general 
maintenance (over next 10 years) and $92,000 in depreciation cost (over next 10 years). Total 
budgeted building expenses over next 10 years totals $367,000 against a building replacement cost 
of approximately $420,000. 
 
Proposed Term of the New Lease 
It is proposed that Council offers Mr & Mrs Burford a new two-year Pre-Kindergarten lease, 
commencing 01 January 2025 and ending 31 December 2026, and that Council advises the 
operators that it will not be offering a lease beyond 31 December 2026, as it intends to remove the 
building and repurpose the land. 
 
Providing two-years advanced notice will ensure the operators has sufficient notice to transition their 
business and that families are able to make alternative future arrangement, if required. The notice 
period will also provide Council with sufficient time to plan and consider alternatives for the site.  
 
Advice regarding the Retail and Commercial Leases Act 1995 
At the Council Workshop held 29 July 2024, Mayor Jones asked if the Retail and Commercial Lease 
Act 1995 applies to the Pre-Kindergarten lease and whether a minimum of five years needs to be 
offered. The advice was sought from Mellor Olsson Lawyers who confirmed that this Act does apply, 
and a minimum five-year extension would be required, unless an exclusionary clause is signed by 
the tenant. 
 

SECT 20K—Certified exclusionary clause 
        (1)        Subject to this section, the rights conferred by this Part cannot be excluded or modified by 

contract. 
        (2)        However, the statutory rights of security of tenure may be excluded by a certified exclusionary 

clause. 
        (3)        A "certified exclusionary clause" is a provision of a retail shop lease in respect of which a 

certificate signed by the Commissioner, or a lawyer who is not acting for the lessor, is 
endorsed on the lease to the effect that— 

            (a)    the Commissioner or lawyer (as the case may be) has, at the request of the 
prospective lessee, explained the effect of the provision and how this Part would 
apply in relation to the lease if the lease did not include that provision; and 

            (b)    the prospective lessee gave the Commissioner or lawyer (as the case may be) 
apparently credible assurances that the prospective lessee was not acting under 
coercion or undue influence in requesting or consenting to the inclusion of the 
provision in the lease. 
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        (4)        The Commissioner may require payment of a fee prescribed by the regulations for the 
provision of a certificate under this section. 

 
 
By signing an exclusionary clause, the tenant can waive its right to a minimum five-year term. Subject 
to a decision of Council, a new two-year lease would be offered on the basis that the lessee waives 
it’s the right to a minimum five-year term. 
 
If the tenant does not wish to sign the exclusionary clause as part of the new lease agreement, a 
new lease will not be offered by Council and the tenancy will cease at 31 December 2024 as per the 
current agreement.   
 

Financial Implications 

Lease Income 
The Pre-Kindergarten currently pay Council $1834.29 ex GST per month or approximately $21,000 
per year. It is proposed that a new lease continues with the current payment terms, including an 
annual CPI increase. 
 
Future maintenance, renewal and operational costs 
The following provides the details of the expected total building maintenance and renewal costs over 
the next ten years: 

• Building asbestos removal, roof maintenance and wet area maintenance estimated at 
$200,000 (due next 2 to 3 years) 

• $75,000 maintenance (over next 10 years) 
• $92,000   depreciation (over next 10 years).  

Total building cost next 10 years = $367,000.  
 
Total building replacement cost is estimated at $420,000. 
 
There is an opportunity for Council to consider reinvesting the allocated 10-year budget for the Pre-
Kindergarten building into the redevelopment of the site. 

 

Risk Implications 

Offering two-years advanced notice will provide sufficient time for the tenant and families to transition 
from the site, therefore reducing the overall impact of the proposed closure. Reducing the transitional 
impact will help to reduce the risk to Council.  
 
A two-year lease term also provides Council with the time to appropriately consider the future direction 
of the site.  
 
The overall risk associated with this report has been assessed as low. 
 

Attachments 
 

Attachment A Pre-Kindergarten Current Lease Agreement  
 

Confidentiality Recommendation (Public) 

Pursuant to section 91(7) 
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That having considered Agenda Item 17.1 Pre-Kindergarten Lease Agreement in confidence under 
section 90(2) & 90(3)(b)&(d)of the Act, the Council, pursuant to section 91(7) of that Act orders that 
the report, minutes and all attachments to this Agenda Item be retained in confidence until such 
time a new lease agreement has been executed or the current tenant’s, Angie and Corey Burford,  
advise Council via written notice of their intent not to sign the new lease agreement, and that 
pursuant to section 91(9)(c) of the Act the Council delegates to the Chief Executive Officer the 
review and power to revoke this Order. 
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